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AUTHORITY FOR ADVANCE RULING
GOODS & SERVICE TAX

UTTARAKHAND

PROCEEDINGS

These proceedings emanate from the order No. os /2022-23 dated 13.03.2023 of the
Appellate Authority for Advance Ruling, Goods & Service Tax, uttaral<hand, passed in
appeal No. uKcsrARA02/ 03 /23-12-22 /2022-23 against Ruling No: t2 /2ozz-23 dated
24.1r.2022 of Authority for Advarrce Ruring, Goods & Service Tax, utta-rakhand passed in
an application under Sub-section (1) of Section 97 ol the Central Goods & Servici rax Act,
2017 and uttarakhand state Goods & Service Tax Act, 2ol7 (hereinafter referred. to asccsT/scsr Act) and the rules mad.e there under filed by M/s Tube Investment of India
Limited, 23o & 237, Gangnouli, Laksar, Haridwar, Uttarakhan d.-242 663(herein after
referred to as the "applicant") aod registered .\Mith GSTIN osAADCTl3ggNlZW under the
CGST Act, 2Ol7 read with the provisions of the UKGST A ct, 2OlZ .

2. In the application dated 26.08.2022, the applicant submitted that:

(a) That they are a leading engineering company engaged in manufacture of
precision steel tubes and strips, automotive, industrial chains, car door frame
and bicycles. And they have a factory in the state of Uttarakhand where in more
than 50O workmen (both direct and indirect) are employed.

(b) They have entered into agreement with the contractors to operate canteen within
the factory premises to provide food to their employees.

(c) They recover nominar amount from the employees on monthry basis and such
recoveries are shown as a deduction in the monthly slip of the employees.

(d) They do not avail input tax credit (lrc) on the expenses incurred on the services
provided by the canteen service provider and are absorbing the GST charged by
the canteen service provider as a cost in the books of accounts.

(e) They discharge GST @5% on the cost of the canteen service provider total taxable
value plus 10% notional mark up.

In view of the above facts, 'the appticant'is sought advance ruling as to;

nwhether the nominal amount of recoueies made bg the applicant from the emploaees
tuho are prouided food in the factory canteen would be consid.ered. os a ,Suppty,, bg
the applicant under the precisions of section 7 of central Good.s and. seruice Tax Act,

a.

2017,
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c. whether input tax credit (ITC) is auailable to the on GST charged ba the canteen
seruice Prouiders for prouiding the cateing seruices at the factory where it is obrigatory
for the Applicant to prouide the same to its emptoaees as mandated. und.er the Factoies
Act, 1948, euen i-f tl, answer to question (a) is ,,No,,? - Beneflt of ITC ls not
admisslble on the GSr on the d.mount pald to the canteen set-uice provlders and
clso on the amount recoaered frotn the emplogees.

d. whetter input tax credit (ITC) can be ouailed on GS? charged- bg the canteen seruice
prouiders, the answer to the question (b) is "yes"? - No, ITC ls not adm{ss lble on the
GS? on the arnount paid to the canteen serulce provlders."

Not satisfied with the n-rling of the Advance Ruling, Goods & service Tax, uttarakhand,
the applicant filed an appeal with the Appellate Authority for Ad.vance Ruling, Goods &
service Tax, uttarakhand, under section lo0 of the cGST Act, 2orr and UKGST Act,
2017 a,,d while deciding the said appeal, the Appellate Authority for Advance Ruling,
Goods & Service Tax, uttarakhand vide order No. os l2o22-23 dated 13.03.2023, at para
10.4 and 1 1 made following observations:
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b. In case ansuer to the aboue rs "yes,,,

' whetLer GST is appricabre on *e amount recouered from the emprogees for the
food prouided in the factory canteen or on the amount paid bg the appricant to tLe
C ant e en S e ruice prouider?

c. whether input tqx credit (ITC) is aua able to the appricant on GST charged bg the
canteen seruice prouiders for providing the catering seruices of the factory where it is
obligatory for the appricant to prouide the same to its employees as mat;dated under
the Factoies Act, 1948, euen if the onswer to Ercstion (a) is "No,?

d. wletler input tox credit (ITC) can be auailed on GST crarged- bg the canteen seruie
prouiders, the ansuer to the question (b) is "yes"?"

On the basis of the facts a',d circumstances, the Authority ruled as under:

"a. whether the nominal amount of reaueies made bg the Applicant from the emproyees
who are provided food in tLe factory canteen utould be considered as a ,,Supplg,, bg the
applicant under the precision-s of section 7 of Centrat Goods and seruice Tax Ait, 2or7 -
Ies, lt is a supplg.

b. wlether GST is appricabre on the amount recouered. from the ernprogees for the foodprouided in the factory canteen or on the amount paid by the Applicant to ihe conteen
seruice Prouider - GS? ts o,pplf,cable on both the smount i.e. amount p,,rd. to the
canteen serolce proorder and arso on the nomlnar amount recovered from the
emplogees.

v
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"10.4. Houeuer, as is euident from the case reards auailoble before us, tue find there
uas a recent CBIC Circular No.172/ O4/ 2022-GST doted 06.O7.2022 upon uLhich tlrc
applicant Lnd relied heauilg upon at the time of filing aduance ruting application before the
Authoritg. We find that, pima-facie; this Ciranlar appeors to haue releuance and.
significant force in deciding the instant issue in the context of this case. since GBIC
circulars are binding in nature, the Authoitg for Aduance Ruting was obligated to giue it
its due consideration. Euen if the Authoritg had doubts about the applicabitity of the said
circular to tLLe facts of the irl,stant case, pinciples of natural justice required it to elaborate
upon the said reasons- But for some reason no cognizance of the said circular ttas taken
bg the said AuthoitA in its Order No. 12/2022-23 dated 24.11.2022 and the same t as
not discussed at oll.

11. In uieu.t of our fndings ds at paras 9 to 9.3 and 1O to 10.4 aboue, I fi.nd that the Order
No. 12/2O22-23 dated 24.11.2o22issued bg Authoritg for Aduance Ruling suffers from
fotal Jlatus that warrants its remand back to the Authoity for giuing its findings by
consideing CBIC Circular No.172/ 04/ 2022-GST dated 06.07.2022".

And thereafter, the Appellate Authority for Advance Ruling, Goods & Service Tax,
Uttarakhand, remanded the matter back for issuing a fresh self -contained and reasoned
order. Hence, this proceeding and order.

We find that in the Order No. OS /2022-23 dated 13.O3.2O23, the Appellate Authority for
Advance Ruling, Goods & Service Tax, Uttarakhand, has observed that no cognizance of
the Circular No. |72IO4/2O22-GST dated 06.07.2022 had been taken by the Authority
for Advance Ruling, Goods & Service Tax, Uttarakhand and hence remanded the matter
with limited point of deciding the application afresh considering Circular No.
l72lO4|2O22-GST dated 06.07.2022. Hence following the order dated 13.03.2023, we are
taking up the matter again in the light of Circular No. 172 /O4 /2022-GST dated
06.07.2022.

3, At the outset, we would like to state that the provisions of both the CGST Act a;nd the
SGST Act are the same except for certain provisions; therefore, unless a mention is
specifrcally made to such dissimilar provisions, a reference to the CGST Act would also
meajl a reference to the same provisions under the SGST Act.

4. The Advance Ruling under GST means a decision provided by the authority or the
appellate authority to an applicant on matters or on questions specified in sub-section
(2) of section 97 or sub section (1) of section 1O0 in relation to the supply of goods or
services or both being undertaken or proposed to be underta-ken by the applicant.

5. As per the said sub-section (2) of Section 97 of the Act advance ruling can be sought
by an applicant in respect ol V

(a) Classification of any goods or services or both /

\
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(b) Applicability of a notification issued under the provisions of this Act,
(c) Determination of time and va-lue of supply of goods or services or both,
(d) Admissibility of input tax credit of tax paid or deemed to have been paid
(e) Determination of the liability to pay tax on any goods or services or both
(f) Whether the applicant is required to be registered
(g) Whether any particular thing done by the applicant with respect to any goods or

services or both a-rnounts to or results in a supply of goods or services or both
within the meaning of that term.

5.3 Accordingly opportunity of personal hearing was granted to ttre applicant on
12.09.2023 Sh. K Sivarajan, Chartered Accountant and Sh. K Karthikeyan, Company
Representative, on behalf of the applicant appeared for personal hearing on the said date
and re-iterated the submission already made in their application. Sh. Deepak Brijwal,
Deputy Commissioner, Concerned Officer from the State Authority was a-lso present
during the hearing proceedings. He presented the facts ald requested the authority to
decide the case on merits.

6. From the record submitted by the applicant we hnd that applicant is registered in
Uttarakhand with GSTIN bearing No. 05AADCT1398N1ZW. Before proceeding in the
present case, we hrst go through the submissions made by the applicant at various stage,
which are as under:

111.

lv,

That they are a company incorporated under Companies Act, 1956 manufacturing
precision steel tubes and strips, automotive, industrial chains, car door frame and
bicycles in the state of Uttarakhand where in 520 workmen (both direct and indirect)
are employed. And in compliance with the provisions of the Factories Act, 1948 they
provide canteen facility to those employees.
They have entered into agreement with the contractors to operate carteen within the
factory premises to provide food to their employees and the anount raised by the
canteen operator is booked as expenses in the P & L account without taking the
beneht of ITC of the GST paid by them.
They recover nomina.l amount from the employees on monthly basis and such
recoveries are shown as a deduction in the montJ:ly slip of the employees ald the
recoveries made is credited to the e:pense account.
Under the provisions of the Factories Act, 1948 they are obligated and mandated to
provide canteen facility to its employees at the factory and considering t]:e large
number of employees working at the factory. And to cater to the above-mentioned
obligations, the Applicant has set up the canteen lacility in a demarcated area
within its factory premises wherein tables, chairs, utensils, washrooms, wash

basins, storage rooms for keeping the cooked food, washing t1-te utensils etc. have

been provided ald the

A

applicant is responsible for electricity supply essentials and
y PaBe s of 17

5.2 In the present case applicant has sought advance ruling on the determination of the
liability to pay tax on services, therefore, in terms of said Section 9712) ( c), (d), (e) & (g) of
CGST/ SGST Acl, 2077 , the present application is hereby admitted.
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other equipment for running the canteen. This facility is available to a1i of the
employees and it is agreed that the Applicant sha_ll contract and pay in full to the
service provider for the food served during a prescribed period on behalf of the
employees ald nomina-l amount is recovered from the employees on monthly basis
and the balance amount is borne by the Applicant.

7. In the present case we are not deciding any wider question but restricting our
conclusion to the facts and circumstances which were filed by the applicant for our
consideration. we have considered the submissions made by the applicant in their
application for advance ruling as well as the submissions made by applicant and his
authorized representatives during the hearing. We have also considered the issue involved
on which advalce ruling is sought by the applicant, relevant facts and the applicant's
interpretation of law. Now we proceed by taking up the issue:

8. We have carefully considered all the subrnissions rnade by the
Applicant. The applicant is a leading engineering company engaged in manufacture
of precision steel tubes and strips, automotive, industrial chains, car door frame and
bicycles and wherein in a factory in the state of Uttarakhand more than s00 workmen
(both direct and indirect) are employed. The applicant recover nominal. amount from the
employees on monthly basis to provide food to them and for same they have engaged
contractors, who operates canteen within the factory premises. The applicant discharge
GST @5olo on the taxable value which is sum total of t}re cost of the canteen service
provider plus 10% notiona-l mark up. It has also been submitted by the applicant that they
do not avail input tax credit (lTC) on the expenses incurred on the services provided by the
canteen service provider and are absorbing the GST charged by the canteen service
provider as a cost in the books of accounts.

It is seen that the Applicant had set up a canteen facility, for the beneflt of its
employees and workers. The clarification sought is as to whether GST is liable to be paid
on that part of the amount collected from their employees towards provision of food and
a.lso that whether ITC is avaiiable on t1le GST paid by them on the taxable value of the
canteen service. We find that the applicant has contended that since the supply of food in
canteen is part of emplo5rment contract, the same shall be ousted from the scope of supply
vide the Entry 1 in Schedule III of the CGST Act, 2Ol7 a,j.d that there is no supply between
the Applicant and the employees and the Applicant is not engaged in the business of
provision of canteen services. Further, the amount received from the employees is in the
nature of recovery and not consideration.

We observe that since the Appellate Authority for Advance Ruling, Goods & Service
Tax, Uttarakhand in the Order dated 13.03.2023 observed that no cognizance of the
Circular No. 172/O4/2O22-GST dated 06.07.2022 }..ad, been taken by the Authority for
Advance Ruling, Goods & Service Tax, Uttarakhand and hence remanded the matter with
limited point of deciding the application afresh considerj.ng Circular No. l72lOa 12O22-GST
dated 06.07 .2022

Pa9e 6 ol 77Y Y
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We find that Circular No. l72lo4/2O22-GST dated 06.07.2022 with the subject
" Claification on uoious issue pertaining to GST has been issued on various issues. For
better perspective, the relevant portion is reproduced as under:

" Claification on uaious issues o/section 17(5) of the CGST Act;

Whetler the prouiso at the end of clouse (b) of sub-section (5) of section 17 of tlLe CGSI Ac, is
applicoble to the entire clause (b) or the said prouiso is applicable onlg to sub-clause (iiil of
clause (b)?

1. Vide the Central Goods and Seruice Tax (Amendment Act) 2018, clause (b) of sub-
section (5) of section 17 of the CGST Act uas substifitted uith effed from 01.02.2019.
Afier the said substitution, the prouiso afier sub-clause (iii) of clause (b) of sub-section
(5) of section 17 of the CGST Act prouides as under:

"Prouided that the input tax credit in respect of such goods or seruices or both shall be
auailable, tuhere it is obligotory for an employer to prouide the same to its emplogees
under ang latu for the time being in force."

2. The said amendment in sub-section (5) of section 17 of the CGST Act tuas mode based
on the recommendations of GST Council in its 28th meeting. TLrc intent of tlrc said
amendment in subsedion (5) of section 77, as recommended by the GST Counctl in its
28th meeting, was made knolun to the trade and industry through the Press Note on
Recommendations made duing the 28th meeting of the GST Council, dated 21.07.2018. It
tnd been claified "tLnt scope of input tox credit is being uidened, and it u.tould now be
made auailable in respect of Goods or seruices uhich are obligatory for on employer to
prouide to its emploAees, under any lau.t for the time being in force,"

3. Acmrdinglg, it is clarified that *e prouiso afier sub-clause (iii) of clause (b) of sub-
section (5) of section 17 of the CGST Act is applicable to the u-thole of clause (b) of sub-
section (5) of section 17 of the CGST Act."

The contention by the applicalt is that the supply of food at subsidized rate is not liable to
GST in terms of Circuiar No. l72lOal2O22-GST dated 06.07.2022 of CBIC, the relevant
extract of the said circular is reproduced hereunder for case of reference:

S.]Vo. lssue Clqr{lcdtlon

Whether unious perquisites
provided bg the emploVer to its
emplogees in terms of conlractual
agreement entered into betu)een the
employer and the emplogee are
liable for GST?

1. Schedule III b *Le CGST Act provides that
"seruices bg emplogee to the emploger in the
course of or in relation to his emplogment" utill
not be considered as supplg of goods or seruices
and hence GSI is not applicable on seruices
rendered bg emplogee to emploAer prouided,
they are in the course of or in relqtton to
emploAment. 2. AnA perquisites prouided by the
emploger to its employees in tems of
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contractuol agreement entered into between the
employer and the emploAee are in lieu of the
seruices prouided bg employee to the emploVer
in relation to his emplogment. It follotus there
from that perquisites prouided bg the employer
to the emplogee in terms of contractual
agreement entered into between the employer
and the employee, will not be subjected to GST
uhen the same are prouided in tenns of the
contracl betueen the employer and emplogee.

We frnd that in the clarification it has been brought out that the services by the employer
to the employee, in the course of emploJrment, a-re out of the purview of GST, but it is
obvious that an employer pays some compensation either in monetary form or otherwise to
the employee. The perks provided by the employer to its employees, as a part of
compensation for the services rendered, are not an independent supply but are in
connection with or in relation to the employer-employee relationship. Accordingly, in the
referred circular, it has mandated that perks provided in terms of contractua_l agreement,
are not supply under GST. It would mean if any perk is provided to the employee, in terms
of contractual agreement, then such perks a.re outside the purview of GST.

We observe that normally emplo;rment agreement lists out the compensation which is
agreed to be granted by the employer to the employees for their services and if any perk/
privileges is mentioned in the employrnent contract, then it becomes binding for the
employer to provide the same to the employees but anything provided beyond the
emplolment contract, is a part of sweet will or la.:rgesse on the part of employer and cannot
be insisted upon by an employee.

In this regatd, we observe that consuming food at the canteen facility made available by the
applicant in their premises is not mandatory arrd it's purely optional at the end of the
employees and that while extending the canteen facility, no meal is extended free but the
meals/food are provided at concessional rates and specified amount in respect of the food
consumed by the employee are collected by the applicalt against such consumption of food,
although the provision of food in canteen is on account of the mandate prescribed in the
Factories Act, 1948. We observe that as per 51. No (1) of Schedule III of the CGST Act, 2017,
only services by an employee to the employer in the course of or in relation to his
employrnent are neither a supply of goods nor a supply of service. But in this case supplies
are provided by the employer to the employees for a consideration, though nominal. We also
find that CBIC vide the Press Release dated 10.07.2017 with the description "GST on gifts",
clarified that the services by an employee to the employer in the course of or in relation to
his emploSrment is outside the scope of GST (neither supply of goods nor supply of services).
It follows that supply by the employer to the employee in terms of contractual agreement of
employrnent (part of the salary/CTC) is not subject to GST. We are of the view tlat the
above press release makes it clear that any benefit provided to the employees as pa.rt of
employment contract would not be subjected to tax under GST, however, in the instant
case, firstly it is not mandatorily compulsory to consume the food ald secondly the Canteen

\
Page I of 77



Advance Ruling No. l2(A) 12023-24 d,ated,22.12.2023 in P. No. 7/S.Ta\-UKD ICST lsec-97 / 2022-231DDN

facility is provided by the applicant in their factory in accordance with the mandate under
the Factories Act, 1948; but in lieu of such facility, collects an amount though nominal,
Ilxed as employee cost, therefore, the contention that the activity of supply of food for a
nomina-l charge by them is neither a supply of goods nor a supply of service, is not legally
tenable.

The other contention made is that there is no supply between the Applicant arld the
employees arrd the Applicant is not engaged in the business of provision of canteen services
but has established the canteen, as required under the Factories Act. The Factories Act,
i948 on providing the facility of Canteen, states as under:

"46. Canteens.4l ) The State Gouemment may make rules requiring thot in ang specified

factory uterein more than tuo hundred and fftg workers are ordinailg emploged, a canteen
or u.nteens shall be provided and maintained bg the ocotpier for the use of tLe workers.l

(2) Without prejudice to the generalitg of the foregoing power, such rules mag prouide

for-
(a) the date bg which such canteen shall be provided;
(b) the standards in resped of construction, accommodation, fumiture and other
equipment of the canteen;
(c) the foodstuffs to be serued therein and the charges which may be made therefore;
(d) tle canstitution of a managing committee for the canteen and representation of the
workers in the management of the canteen;

[(dd) ttle items of expenditure in the running of the canteen u.thich are not to be taken
into account in fixing *Le cost of foodstuffs and u-thich shall be borne bg tte employer;l
(e) the delegotion to the Chief Inspector, subject to such conditions as mag be
prescribed, of the power to make rules under clause (c)".

The above said Act mandates establishing a canteen when more than two hundred and fifty
workers are 'ordinarily' employed in a factory and as per sub- clause (2)(dd) above, certain
expenditure are to be borne by the employer and hence the applicant established the
canteen. We observe that the applicant is mandated to bear the cost on such facility. We

observe that the term "business" is defined in Section 2(17) ol the GST Act 2OI 7 as:

"business" includes:
(a) anA trade, commerce, manufacture, profession, uocation, aduenfure, u)qger or

onA other similar actiuitg, uthether or not it is for a pecuniary benefit:
(b) anA actiuitA or transaction tn connection with or incidents or anctllary to

sub-clause (a);

We observe that establishing a canteen facility in the factory is al activity incidenta.l to the
running of their business. The Factory Act, above mandates establishing canteen, bearing
certain mandatory costs in running of tJ.e canteen by the employer in as much as the

number of workers is above 250, accordingly, and the applicant has established the
canteen in their premises and bears certain running cost while collecting the nominal rate,
which is an activity in furtherance of their business. In this re

T

gard, the definition of
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'outward supply', as per Section 2(83) of the CGST Act, 2017, has to be studied. The same
is reproduced as below:

Oututard Supplg' in relotion to a taxable person, means supplg of goods or seruices
or both" uhetter by sale, transkr, barter, excttange, license, rental, lease or disposal
or any other mode, made or agreed to be made bg such person in th.e aurse or
furtherance of business" .

Thus supply made by a taxable person in the course or furtherance of business is an
'Outward supply'. [t has been brought out above, that establishing canteen is in the
furtherance of business of the applicant and supply of food to the employees when the same
is not contractually agreed, is not an allowance as a part of the employ'rnent. Thus, the
provision of food in the canteen for a nominal cost is a 'Supply' for the purposes of GST.
Schedule II to the CGST Act, 2017 describes the activities to be treated as supply of goods
or supply of services. As per clause 6 of the Schedule, the following composite supply is
declared as supply of service:

"Supplg, bg u-tag of or as part of any seruice or in ang other manner whatsoeuer, of
goods, being food or ang other article for human consumption or any dink (other than
alcolnlic liquor for human consumption), uhere such supplg or servtce is-for cash"
deferred pagment or other ualuable consideration-"

Therefore, the supply of food is a 'Supply of Sen ice'.

Next contention made is that the anount received from the employees is in the nature of
recovery and not consideration. We observe that the applicant has chosen to run the
canteen through a third party vendor in the course of furtherance of business. It is also
clear that in running of such canteen, the employer is mandated to bear certain costs. The
contention that the applicant only collects the employee cost and pays the third party
vendor & that such employee cost is only a recovery is not tenable. Provision of canteen
facility and bearing certain costs in running of canteen are mandated on the part of the
employer as per the Factories Act. Accordingly, such canteens are provided.

It has been established that the supply of food in the canteens are 'Supply of Service' by the
applicant. 'Consideration' is defined in Section 2(3 1) of the CGST Act 2Ol7 as:

'Consideration' in relation to the supply of goods or seruices or both includes,-
a) ony pagment made or to be made, u.tLether in money or othenuise, in respect

of, in response to, or for the inducement of, the supply of goods or seruices or
both, uhether by the recipient or bg any other person but shall not include any
subsidg giuen bg the Central Gouentment or a State Gouernment"

We opine t.l.at the applicant supplies food to their employees at a nominal cost afrd recover

such cost, which is a consideration for such supply made on which GST is liable to be paid.

The recovery of cost from the salary as deferred payment does not a.lter the fact of the

service provided and the pers

\

supply of food by the

y PaselooflT
on providing the said supply. The
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employer, i'e. the applicant to their employees is composite suppry of food herd as ,suppry of
service' as per Schedule-I of the GST Act and the amount collected by the applicant is a'Consideration' on which GST is liable to be paid

we find that it has been claimed that they are adding loyo mark up cost on the cost of
service provider for pa]ment, but did not provided the components of such ,,mark up cost,or what are the constituents, even though they are silent on the issue of cost of the areaand the infrastructure, which admittedry includes tables, chairs, utens s, washrooms,
wash basins, storage rooms for keeping the cooked food, washing the utensils provided bythem to the caateen service providers i.e. contractors. we also find that the electricity andother equipment for running the canteen is also supplied by the appricant, but the costincurred or capitalized in the books of accounts have not been charged from the contractors
for using and utilizing the infrastructure of the applicant as discussed supra, which ought
to have been the cost for the contractors to be included in the taxable varue.

To sum up, the applicant has established canteen facitities as marldated under Factori.esAct, 1948 and supplies food at a cost through third-party-vendor and that the suppry offood by applicant is 'suppry of Service' to their employees, as the same is not a part of the
employment contract and the canteen facility is provided as mandated under Factories Act.The cost a-lthough nominal is recovered from the salar5r as deferred payment is'consideration' for the supply and GST is liable to be paid. The Kerara nuthority of Advance
Ruling, Kerala in the case of cartech porymers B/t. Ltd., held that if the company,s canteen
services are covered under "outward supply" under section 2(g3) of the cenirar Goods arrd
Services Act, 2077 , GST will be payable on food expenses coilected from emproyees.

Now, coming to the issue whether input tax credit (rrc) is available to the applicant on GST
charged by the service provider on the canteen facility provided to emproyees working inthe factory or otherwise? Before deliberating on this issue, it would be prudent to refer tothe Section 17(5) (b) of CGST Act, 2072, winich pertains to blocking of ITC:

'section 17(5): Notwitr'Lstanding anything contained in sub-section (1) of section 16 and
subsecfion (1) of section 18, input rax cred.it shalr not be aua oble in respect of the
follotting, namelg:-
(b) tLrc follouing supply of goods or seruices or both_
(i) food and beuerages, outd.oor catering, beauta treatment, heattlt seruices, cosmetic and
plastic surgery, leasing, renting or hiing of motor uehicres, uessers or aircraft referred toin clause (a) or clause (aa) except tthen used. for the purposes specified therein, life
insurance and health insuro.nce:
Prouided that the input tox credit in respect of such good.s or seruices or both shalt be
auailable u.there an intuard supply of such goods or seruices or both is used bg a
registered person for making an outward. taxable supplg of the same category of goods or
seruices or both or as an element of a taxab\e composite or mixed supply;
(ii) membership of a club, LLealth and fitness centre: and"
(iii) trauel benefits extended. to emplogees on uacation such os leaue or home trauel
concesston
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Prouided that the input tax cred.it in respect of such goods or seruices or both sha, beavailable, where it is obligatory for an emploger to prouide the same to its emploAeesunder ang law for the time being in force. ,,

(emphasis supplied)

The reading of the above provision makes it clear that provisions of blocked credit undersection 17(5) (b), inter-alia on food and beverages, do not apply only where, it is obrigatoryfor an employer to provide goods and services or both to the emproyee under any law forthe time being in force' Since, the proviso carves out an exception to the Rules/ provisions,
a strict interpretation is required to be adopted for examining its applicability. since thecontract workers are not employees of the applicalt, therefore, the benefrt of the aboveproviso will not be applicable in respect of contract workers but will be limited only withrespect to the employees. we observe that the above Section 17(5) (b) was amended ono1 'o2'2o19. The press Note issued on the recommendations of the 2sth meeting of the GSTcouncil meeting stated that the scope of input ta.y credit is being widened and it wouldnow be available in respect of goods or services which are obrigatory for a,, emproyer toprovide to its employees under any law for the time being in force.

we a.rso observe that that circular No. r72/o412022-csr dated 06.07.2022 has beenissued, by the GBIC, wherein clarifications on various issue pertaining to GST have beenprovided. In the above circular, at s. No. 3 of para 2, clarification has b"een provided on theissue as to whether the proviso at the end of clause (b) of section l7(5) ;f GGST Act isapplicable to the entire clause (b) or only to sub-crause (iii) of clause (b). It has beenclarified by the Board that vide the CGST (Amendment Act), 2018, clause (b) of Section17(5) was substituted with effect frorn or.o2.2or9 on the recommendation of GST council,s28th meeting and accordingly, the proviso after sub-clause (iii) of Section 17(s)(b) of cGSTAct, is applicable to whole crause (b) of Section 17(5). The relevant portion'of aboveclarification is reproduced below:

I

c onttlarlftca esissu sectton 7 ethoJ TcGs A7(s) ctoJ
3 Whether the prouiso at the end of

clause (b) of sub-section (S) of section
1 7 of the CGST A ct is applicable to
the entire clause (b) or the said.
prouiso is applicable onlg to sub-
clause (iit) of clause (b)?

1 . Vide the Central Goods and. Seruices Tax
(Amendment Act), 2O18, ctause (b) of sub-section
(5) of section 17 of the CGST Act was substituted
uith elfect from 1-2-2019. Afier the said
substitutlon, the proviso afi.er sub-clause (iii) of
"j1:: lal of sub.section (S) of section t Z of ini
CGST Act provides as under:
"Pro-uided that the input tac credit in respect of
such goods or seruices or both shall be oua itte,
uthere it is obligatory for an emploger to prouid.e
the same to its emploAees undir ang laru for the
time being in force."
2. The said amendment in sub-section (S) of
section 17 of the CGST Act utas mad.e basid. on
the recommendations of GST Council in its 2 8 1 , 2
3 meeting. The intent of the said amendment in
subsection (5) of section 17, as recommend.ed ba
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the GST Council in its 28th meeting, u)as made
knoun to the trade and industry t-hrough the
Press Note on Recommend.ations madi duing
the 28th meeting of the GST Council, dated 21_7_
2018. h-had been clarified ,,tlnt scope of input
tax credit is being luidened, and it tuould nout
be made auailable in respect of Goods or seruices
which are obligatory for an emplouer to provide
to its emploAees, under ang laut for theiime
being in force.'
3. Accordingly, it is claifred *nt the prouiso afier
sub-clau-se (iii)-of clause (b) ol sub-seition 151 i1
section 17 of the CGST Act is appticabte to thi
u)hole of clause (b) of sub"section (5) of section l7
of the CGS T Act.

In view of above legal position clarified by cBIC, as second proviso to section r7(s)(b)inserted vide GGST Amendment Act, 201g, effective from t.2.zotg. is applicable to thewhole of crause (b) of sub-section (5) of section 17 0f the cGST Act, 2017, therefore, theclarilication implies that the InPut rax credit will only be available in respect of its directemployees, that too upon fulfillment of the terms and condition of Notification No.11/2017- Central Tax (Rate) dated 2a.O6.2OLZ.

The issue which is flowing out of para 12.5 above is, whether ITC available on GST chargedby the canteen service provider, on canteen facility provided to its employees working intheir factory', w r be restricted to the extent of 
"o"t 

to*". we find that the ITC on GSTcharged by the canteen service provider will only be ava abre to the extent of cost borne bythe applicant only upon furfillment of the terms a,.d condition of Notification No. tr/2orr_Centra] Tax (Rate) dated 28.06.2077. However, as per the provisions of the Factories Act,1948 as extracted in para 11.4, the applicant tras ttre legal responsibilities to provide &maintain the canteen. The. applicant has accordingry, instead oi maintaining the canteenhimself, has engaged another person (hereinarter Lled as canteen contrictof , wno isproviding canteen services to the workers of the applicant on behalf of the said applicant.The service so provided is righty crassifrable as "Restaurant service,, as already clarifiedunder circular No. 164/2a/2o2r/GST dated o6.10.2021 where-under, vide point No. 3 &4' it has been clarified that cooking & suppry of food win onry be covered under Restaurant
service and in case there is no cooking but only supply of food then GST rate as appricableon supply of Goods would be attracted. In other words, if the cooking of food & supply ofthe same food is made as a single transaction, then the said transaction is the RestaurantSe^rice and is liable to 5% of GST in terms of entqr no. 7 (ii) of the NotiJication No.11/2017- central rax (Rate) dated 28.06.2017 which was amended by the Notifrcation No.20/2O79-C.T. (Rate) dated 30.09.2019, effective from 01.10.2019.

We observe that the Notification No_
notiJied the GST rate on such senric
20 /2O79-C.T. (Rate) dated 30.09.2019,
GST rate was notified, subject to the co

t

11/2017- Centrat Tax (Rate) dated 2a.O6.2O17,
e and by issuance of amending Notification No.
which came into effect from 01.10.2019; effective

ndition. For better perspective, the,relevant portion

/ PaBe 13 ol t7
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of the amending Notification No. 20 l2or9- centrar rax (Rate) dared 3oth September, 20 19
is reproduced as under:

"In the said notification, - (i) in the Table, - (a) against seial number 7, for the enties relating
thereto tn column (3), ft) and (5), the fottotuing items and. enties shall be substituted., namelA,

And that Specified premises has been defined as under:

"(xxxui) "specified premises" means premises prouiding .hotel arcommodation,, seruiceshauing declared tunff of ang unit of accommodation aioue seuen thousand. fiile Lrundred
rupees per unit per dag or equiualent."

From the facts of the case, it is clear that in the instant case, the canteen contractors areproviding Restaurairt service at a non-specified premises at the rate 5% to the applicart,
and opted for Notification No. 11/2017- centra.r rax (Rate) dated 2a.06.2orr, as amended,
and as per the condition the service providers are not eligible to avail the ITC.

Accordingly, the canteen service providers are providing the service to the workers of the
applicalt through applicant and paying Tax at reduced rate of syo in terms of the
Notification ibid. The appricant is a-rso recipient of service when viewed in terms of
definition of recipient of service, as d.efined in Section 2(93)(a) of the CGST Act, 2or7,
which is reproduced below:-

"(93) "recipient" of supply of goods or seruices or both, means
(a) uthere a consideration is pagable for the supplg of goods or seruices or both,
the person uho is liable to paA that consideration,'

So in the instant case, the flow of the tralsaction is that the Canteen Contractor is
providing service to the applicant, which is classifiable as Restaurant Service and the
applicant himself is also providing same service to its worker, as maldated in the Factories

\-." page 14 of 17

(3)
14)

"0 Supplg of "hotel
accommodation" hauing
ualue of supplg of a unit of
accommodation aboue one
thousand rupees but less
than or equal to seuen
thousand fiue Lundred
rupees per unit per dag or

iualent

6

(ii') Supply of "restaurant
seruice" other than at
"specifted premises"

Prouided that credit of input
tax charged on goods and
seruices used in supplying
the seruice has not been
taken [Please refer to

lanation no. U
(iii)

(s)
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Act, 1948 i.e. he is also providing a Restaurant service to its worker. As already brought
out above, tl1e Restaurant Service, compulsorily attracts GST rate of s% without ITC, in a
non-specified premises alld the applicant's premises is not a specified premises in terms of
Notification No. 11/2017- central Tax (Rate) dated 28.06.2017. Therefore, though the
section 17(5) of the GGST Act, 2ol7 , does not debar availment of ITC in entiret5r, but in the
present case availment of ITC is debarred in terms of provisions of Notification No.
r1 l2ol7- central lax (Rate) dated 28.06.2017 as amended vide Notification No. 2o/2019-
C.T. (Rate) dated 30.O9.2019.

we are of the view that there is another way of looking at the transactions, that, had the
applicant not engaged any canteen contractor but decided to run the 'canteen' himself, as
mandated in the Factories Act, 1948, then also he had to compulsorily pay S% of GST
vrithout availment of aIry ITC in terms of Notification No. ll l2otr- central rax (Rate)
dated 28.06.2017 supra. Therefore, just by engaging, a Canteen Contractor, he can,t be
allowed to adopt arr interpretation for availing ITC which is not available to him in a case of
direct supply of Service.

In this regard, we a]so find that the Himachal Pradesh Appellate Authority for Advance
Ruling its order No. HPAAAR Order-in-Appeal No. HP/1,rau{p7Rp-Dy/FM/O I / 2023, dated
26th September,2023 in the case of M/s Federai-Mogul Anand Bearings India Limited,
Plot No.5, Sector 2, Tehsil Kasauli, Parwanoo, Solan, H.P., upheld the Advance Ruling
Order No. HP-AAR-21/2O21-7a65-68 dated 22.03.2O23, passed by the Himachal pradesh
Authority for Advance Ruling. We observe that vide the Order-in-Appeal No. HP/AAAR/RP-
DY /FM lol 12023, dated 26th September, 2023, following has been held:

" Questlon 7: Whether the subsidized-deduction made by the Appetlant from the
Employees tuho are auailing food in the factory would be considered as a "supply" bg the
Appellant under the prouisions of Section 7 of Central Goods and Seruice Tox Act, 2017
and Himachal Pradesh Goods and Seruice Tox AcL 2017? And;

Questlon 2: Whether GST is applicable on the nominal amount deducted from the salaries
of its emplogees? And;

Question 3: Whether GST u,rould be appltcable on the nominal amount deducted from the
Manpouer supptg controctor in case of contractual emplogees?

Ansuer: Supplg o;f Jood to the emplogees and contract uorkers ls a supplg under
the provisions o.f Section 7 oJ the CGST Act, 2O77 and. the Himo,cho,l Pradesh
Factorles Rules, I95O dnd accordinglg, it ls leulable to the GST.

Question 4: Whether Input Tax Credit (ITC) of the GST charged by the Canteen Seruice
Prouider u.tould be eligible for auailment to the Appellant?

Ansuter : Input Tax Credit tuill not be audilable to the Appellant on GS? charged
bg the canteen ser:rtice prould.er, in tenns oJ provlsions oJ the Notilicatlon No.
11/2017- Central Tax (Rr:te) dated 28.06.2017, as a.mended vide Notiticatlon No.
2O/2O19-C.T. (Rate) dated 3O.O9.2O79, as discussed aboue."
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we also find ttrat the Authority for Advance Ruling, Gujarat in the case of M/s Tata MotorsLimited held that Input rax credit on Goods & 
"services 

Tax charged by canteen serviceprovider will not be available even when the same is obligatory rn terms of F""to.ie" A"t,1948' we observe that the applicant has referred to the rulings of various advance rulingauthorities and appeliate authorities, wherein it is held that the colrection of emproyeesshare and paying to canteen service provider without profit is not a suppry. we are of theopinion that prima-fade Advance Ruling extended to one appricant cannot be generalizedand applied to an cases. Furthermore, in the case at hand, as brought out in the parasupra' the applicant who runs factory, wherein more than 250 worklrs are emproyed ismandated to provide the canteen facility in the premises and bear certain costs & theprovision of food at nominal rate and .""o,r"ry of such nominal rate is not as per ttreempl0lT nent contract. In view of the stated factual matrix of the case, we find the case lawsrelied upon by the applica,t do not have even p"r"r""iu. values to this case and thereforenot elaborated individuarly. Hence we hord thairnput Tax credit win not be ava able to theapplicant on GST charged by^ the canteen seruice p.ouider, in terms of provisions of theNotification No' 11/20I7-- central rax (Rate) iated 2g.06.2017, as amended rrideNotification N o. 20 / 20 t9 -C.T. (Rate) a.t"a Sb.OS.'20 t 9.

9. In view ofthe discussions held above, we rule as under:

RULING

Yes, it is a "Supply,' under the provisions of Section 7 of the CGST Act,

A, Whether the nominal q.mount of recoueries made bg the Appticant from theemplogees who are provide.d. Jood in the Jactory canteen utourd be consid.ered,as a "supprg" bg the appricant unde, tie proJisions of section z oy ientratGoods and Sertsice Tox Act, 2O7T

Answer:
2017.

B, Whether GST is applic able on the ,,mount recoaered. from the emplogees forthe food prouided in the factory canteen or on the amount paid bg theApplicant to the Canteen Sentice prodd.er?
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Answer: Yes, GST is appllcable on both the amounts i.e. amount paid to thecanteen service provider and also on the nominar amount recovered from theemployees.

c' whether input tax credtt (rrc) is aaairabre on the GST crarged. bg the canteenserdce Provid.e"s for protidrng the catering serurces at the-Jactirg uthere it tsobllgatory Jor the Appticant to providi the same to its emplogees q.s
mandated' und'er the Factories Act, 7g4g; eaen if the ansu)er to question (a) is"No"? 

) Y----
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Answer: Input rax credit will not be availabre on GST charged by the caflteen
service provrder, in terms of provisions of the Notification No. LL12CL7-
central Tax (Rate) dated 28.o6.2017, as amended vide Notification No.
20 l?OL9-C.T. (Rate) dated AO.O9.2O19.

D' whether lnput tqx credit (ITC) can be aua ed. on GS? charged bg the co,ntee,-
service providers, the ansu)er to the question (b) is .yes.?

Answer: No' Input rax credit is not available in terms of provisions of theNotilication No. LLl2OlT- Central Tax (Rate) dated 2g.,,6.2O17, as ameaded
vide Notiflcation No. 2Ol2O19-C.T. (Rate) dated 8O.O9.2O19.

MISHRA vryE D MAURYA
ER) (MEMBER)

AUTHORITY FOR N)VANCE RULING
GOODS & SERVTCE TAX: UTTARAKHAND

OFFICE OF THE COMMISSIONE& SGST, UTTARAKHAND
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1. The chief commissioner, cGST, Meerut zone, Meerut for information please.2' The commissioner, sGST, commissionerate, uttarakhand for review please.3. The Commissioner, CGST, Commissionerate, Dehradun for review please.
4' The Assistant comrnissioner, Range-I, CGST, Roorkee for information and necessary actj.on5' The Assistant Comrnissioner, Sec-2, SGST, Roorkee for iniormation and necessary action.6. The Concerned officer, CGST, Dehradun.
7. The Concerned officer, SGST, Dehradun.
8. The Appellate Authority of Advance Ruring, Uttarakhand for information please.9. Guard File.
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